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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

To:  Commissioners
From: Jonathan Wayne, Executive Director
Date: May 18, 2010

Re:  Endorsements/Request for Advice by Rep. Thomas Saviello

This memo provides you with background information on a request for advice by Rep.
Thomas Saviello. The staff does not believe it can offer definitive advice on the question

he has posed.

Rep. Saviello is completing his fourth term as State Representative in House District 90
(Wilton and communities north) and is running for the State Senate, District 18. Rep.
Saviello will be the Republican nominee in the general election, and is participating in
the Maine Clean Election Act (MCEA) program. He will receive $19,078 in June for the
general election. As an MCEA candidate he is not permitted to accept cash or in-kind

contributions.

Rep. Saviello wishes to endorse the three Republican House candidates in his area. They
may be interested in sending mailings to voters in the three House districts citing his
endorsement. He expects that the mailings would refer to him as “Representative Tom
Saviello” and that his candidacy for State Senate would not be mentioned. Rep. Saviello
would not expect to contribute to the cost of the mailings, He asked whether that would
be permissible under Maine campaign finance law. The question is posed by Rep.

Saviello, and not by the House candidates.

I raised two cautions to Rep. Saviello. First, someone might consider that the paid
mailings mentioning his name and his current legislative office that are sent within the

Senate district could constitute an in-kind contribution to his Senate campaign because
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they will increase his name recognition — particularly outside the House district he
currently represents.” Rep. Saviello repeated that the mailings would not mention his
candidacy for the State Senate and would be designed to help the House candidates, not

him.

Second, I mentioned that if any of the House candidates are participating in the MCEA
program, the Commission’s expenditures guidelines (attached) would forbid them from
using public funds they received to “assist in any way the campaign of any [other]

candidate ....”

Relevant Law
Definition of Contribution
In the Election Law, a contribution to a candidate 1s defined as:

A gift, subscription, loan, advance or deposit of money or anything of
value made for the purpose of influencing the nomination or election of
any person to state, county or municipal office .... (21-A M.R.S.A.

§ 1012(2)(A)X(1)) (emphasis added)

The Commission’s rules describe in-kind contributions as:

Unless specifically exempted under Title 21-A M.R.S.A. §§ 1012 and
1052 or this section, the provision of any goods or services without charge
or at a charge that is less than the usual and customary charge for such
goods or services is an in-kind contribution. Examples of such goods and
services include, but are not limited to: equipment, facilities, supplies,
personnel, advertising, and campaign literature. If goods or services are
provided at less than the usual and customary charge, the amount of the in-
kind contribution is the difference between the usual and customary
charge and the amount charged the candidate or political committee.
(Commission Rules, Chapter 1, Section 6(4)) (emphasis added)

" My caution was based on the 2008 complaint filed by the Maine Democratic Party concerning business
advertising by House candidates Les Fossel and Willlam Dow, and because of the 2008 complaint filed by
the Maine Republican Party concerning the appearance of House candidate Alexander Comell du Houx in a
television advertisement about U.S. Senator Susan Collins’ record on the Iraq War,



Expenditures by Third-Party Persons Coordinated with a Candidate
If a candidate coordinates with an outside person or organization on an expenditure to

promote the candidate’s election, the candidate has received an in-kind contribution:

Any expenditure made by any person in cooperation, consultation or
concert with, or at the request or suggestion of, a candidate, a candidate's
political committee or their agents is considered to be a contribution to
that candidate. (21-A M.R.S.A. § 1015(5))

Independent Expenditures (statute attached)

Maine Election Law includes an independent expenditure reporting requirement” that
covers certain communications to voters. (21-A M.R.S.A. § 1019-B) Itend to think that
the statute would not apply to the situation proposed by Rep. Saviello, but I mention it
here in case others wish to raise it at the May 27 meeting. I view the reporting
requirement as intended to cover communications that are sent to voters independently of
the candidates mentioned in the communications. In this case, it appears that Rep.
Saviello Would be consulted on the House candidates’ mailings. So, I believe the

relevant question is whether the House candidates would be making a contribution to

Saviello’s campaign, not whether the House candidates are making an independent

expenditure to support him.

Arguments Pro and Con
The Commission staff recognizes arguments for and against concluding that the mailings

could be an in-kind contribution to Rep. Saviello.

Against an in-kind contribution. As described by Rep. Saviello, the mailings would not
mention his candidacy and would not mention the office of State Senate. Since the

House candidates would be paying for the mailings, they would presumably be designed

* The requirement applies to communications to voters which expressly advocate for the election or defeat
of a candidate, Also, within the last 35 days before a general election, an independent expenditure is
presumed in races involving a Maine Clean Election Act candidate if a communication mercly names or
depicts a clearly identified candidate.



to help the House candidates. Therefore, there may be insufficient evidence to conclude

that the House candidates had any gurpose3 to influence the election of Rep. Saviello.

This policy view is consistent with the campaign finance policies and rules adopted in
other jurisdictions that are attached:
e - guidance on pages 41 and pages 144-45 of the Guide for Congressional
Candidates and Committees, published by the Federal Election Commission
(based on 100 Code of Federal Regulations 109.21(g)(1))
¢ guidance on page 4-4 of the 2008 Campaign Manual of the California Fair
Political Practices Commission, and
e Administrative Rule 4503.1000 of the Minnesota Campaign Finance and

Public Disclosure Board.

In favor of an in-kind contribution. Some candidates may feel that if their opponent
appears in a public communication that is paid for by another candidate, the opponent has
received something of value merely by virtue of having more voters recognize the
opponent’s name, This concern about providing a candidate with greater name
recognition was part of the rationale for the 2008 complaints mentioned above in footnote

1.

Recommendation by Staff

You may not wish to give specific advice to Rep. Saviello about the proposed mailings,
particularly when you know nothing about the content of the mailings and you have
received no information from the House candidates concerning the purpose of the

mailings.

Nevertheless, in the view of the Commission staff, it would be beneficial for the

Commission to give some advice to candidates on the issue of endorsements by other

* The purpose of influencing the candidate’s election is an element in the definition of contribution in 21-A
MR.S.A. § 1012(2)AX]1) quoted on page 2 of this memo.



candidates, so that candidates know what is permissible in this area. The staff suggests
discussion of the following policy:
Campaign materials paid for one candidate which contains an endorsement by
another candidate are not contributions to the endorsing candidate, ﬁrovided that
the communication
© does not mention the candidacy of the endorsing candidate, and
s contains no promotional or supportive statements concerning the
endorsing candidate.
We recognize that there may be opposing points of view that ought to be considered,
including caution that any general exemption for endorsements could evolve into a

loophole that candidates would exploit to assist other candidates.



From: Tom Saviello [mailto:drtom16@hotmail.com]
Sent: Tuesday, May 11, 2010 1:48 PM

To: Wayne, Jonathan

Subject: question for the Commission

Jonathan, | would like the Commission to address the following question. Can my name
appear in mailings paid for by three Republican House candidates in my area. | support
their election and would like to endorse them. These House candidates may be interested
in sending mailings that would include this endorsement. '

As you know | am a candidate for State Senate. My expectation is that the mailings would
refer to me as "Rep. Tom Saviello" and that the mailings would not mention my candidacy
or the State Senate race. It is my strong feeling that my endorsement would benefit the
House candidates and not me.

[ do not plan to expend any money to support these mailings.

It is my understanding the Commission does not have a policy concerning candidates
appearing in mailings or advertisements paid for by other candidates. So, the staff of the
Commission views this as an unsettled question. In your view is that, in the abstract
(based on my verbal description of the mailings), the staff of the Commission would
probably take the view that the mailings by the House candidates do not constitute an in-
kind contribution to your Senate campaign because they do not mention your candidacy or
the State Senate.

However, your view would not be binding on the Commission members if a complaint
were ever filed on the subject. '

Your advice was for me to ask the Commission itself for an answer. | would ask you to put
this question in front of the Commission on May 27th asking their advice. Via this email |
asking that this be done.

Thank you, Thomas Saviello. Please call me at 897-1422 if you have any questions.



2010 Election Year COMMISSION ON GOVERNMENTAL ETHICS AND ELECTION PRACTICES
Mail: 135 State House Station, Augusta, Maine 04333

Office: 45 Memorial Circle, Augusta, Maine

Website: www.maine.gov/ethics
Phone: 207-287-4179
Fax: 207-287-6775

2010 EXPENDITURE GUIDELINES

" For Maine Clean Election Act Candidates

Candidates must spend Maine Clean Election Act (MCEA) funds for campaign-related purposes and not for other
purposes such as the candidate’s personal benefit, party-building, or to promote another candidate’s campaign.

PERMISSlBLE CAMPAIGN-RELATED EXPENDITURES

Expenditures for “campaign-related purposes” are those which are traditionally accepted as necessary to promote the
‘election of a candidate to political office. Candidates using MCEA funds must also take into account the public nature
of the funds, the underlying objectives of the MCEA, and the reasonableness of the expenditures under the circum-
stances. In Maine, traditional campaign expenses have included:

Printing and mailing costs; '

Political adveriising expenses;

Campaign communications such as signs, bumper stickers, T-shirts, or caps W|th campaign slogans, etc,;

Office supplies;

Campaign events (e.g., food, rent of tent or hall, etc.};

Campaign staff expenses;

Campaign travel expenses, such as fuel and tolls; and

An entry fee for an event organized by a party committee, charity, or community organization or an ad in an

event publication, as long as the expenditure benefits the candidate’s campaign. ‘

PROHIEITED : EXPE NDITURES

Candldates may not use MCEA funds for personal expenses. This means candldates may not borrow from or
use MCEA funds for personal or other non-campaign expenses, even if temporarily and with the intention of repaying
the funds. Personal expenses are for goods and services that the candidate would otherwise purchase independ-
ently of the campaign, such as:

Day-to-day household food items and supplies;

Vehicle and transportation expenses unrelated to the campaign;

Mortgage, rent, or utility payments for the candidate's personal residence, even if part of the residence is be-

ing used by the campaign; and

Clothing, including attire for political functions such as business suits or shoes.

Maine Clean Election Act funds may not be spent to:

N

*= make independent expenditures supporting or op-
posing any candidate, ballot measure, or political
committee;

* assist in any way the campaign of any candidate
other than the candidate for whom the funds were
originally designated;

= contribute to another candidate, a political commit-
tee, or a party committee, other than in exchange
for goods and services;

* pay a consultant, vendor, or campaign staff, other

than in exchange for campaign goods or services;

* make a thank-you gift (including a gift card) to a

volunieer or supporter;

compensate the candidate for services provided
by the candidate;

make a donation to a charity or a community
organization, other than in exchange for cam-
paign goods or services;

promote political or social positions or causes
other than the candidate’s campaign,

pay civil penalties, fines, or forfeitures to the
Commission, or defend the candidate in enforce-
ment proceedings brought by the Commission;
or

assist the candidate in a recount of an election.

10/13/2009



GUIDELINES ON SELECTED ISSUES

Electronics and Other Personal Property. Goods purchased with MCEA funds that could be converted to personal
use after the campaign (e.g., computers, fax machines, and cellular telephones) must be reported on Schedules B
and E of the candidate reporting form. No later than 42 days after the final report for the ¢campaign, the goods must
be sold at fair market value and the proceeds returned to the Maine Clean Election Fund. Candidates are welcome
to lease electronic and other equipment.

Food. Candidates may spend a reasonable amount of MCEA funds on food for campaign events or fo feed volun-
teers while they are working. Legislative candidates may not use MCEA funds to purchase food that is consumed
only by the candidate andfor the candidate’s spouse. Gubernatorial candidates may use MCEA funds to purchase
meals for the candidate and/or the candidate’s spouse if associated with travel for campaign purposes.

Car Travel. MCEA campaigns may reimburse the candidate or campaign workers for their car travel, as long as the
person reimbursed has kept a travel log. For 2010, the campaign may make a travel reimbursement up to the num-
ber of miles traveled (as reported in the log) multiplied by $0.44. Campaigns must keep the travel logs for two years,
and provide them to the Commission if requested.' Candidates and their spouses or domestic partners may spend
any amount of their personal funds for campaign travel without seeking reimbursement. Other individuals may spend
up to $100 of their personal funds to pay for travel without making a contribution to the campaign.

Lodging. Candidates may use MCEA funds to pay for lodging if necessary for campaign purposes, but must keep
ledging expenses reasonable.

Post-Election Notes and Parties. Candidates may spend up to the following maximum amounts of MCEA funds on
post-election parties, thank you notes, or advertising to thank supporters or voters: $250 for State Representative
candidates, $750 for State Senate candidates, and $2,500 for gubernatorial candidates. Candidates may also use
personal funds for these purposes.

Campaign Training. Candidates may use MCEA funds for tuition or registration costs to receive fraining on cam-
paigning or policy issues.

Salary and Compensation. Candidates may use MCEA funds to pay for campaign-related services by staff or con-
sultants, provided that compensation is made at or below fair market value and sufficient records are maintained to
show what services were received. Documentation must include a description of the labor performed by the staff
member or censultant, and an itemization of any goods or services purchased from other vendors including date,
vendor, and amount.

_ REQUIRED RECORD-KEEPING T Do
The MCEA requires participating campaigns to keep bank or other account statements for the campaign account cov-
ering the duration of the campaign. For every expenditure of $50 or more, the campaign must also keep:

(1) an invoice from the vendor stating the particular goods or services purchased, and
(2) a cancelled check, cash receipt, or other acceptable proof that the vendor received payment.

For any services provided to the campaign by a vendor for which the campaign paid $500 or more for the election
cycle, the campaign must keep an invoice, timesheet, or other document specifying in detail the services the vendor
provided, the amount paid and the basis for the compensation paid by the campaign. Please select a treasurer who
will be responsible about keeping these records.

AUDITING AND COMPLIANCE

in 2010, the Commission staff will audit all gubematorial candidates receiving MCEA funding and at least 20% of
MCEA legislative candidates. The staff will review all receipts and expenditures disclosed by MCEA candidates in
campaign finance reporls. The Commission frequently requests additional information from candidates to verify that
public funds were spent for campaign-related purposes. Candidates who misuse public funds may be required to
repay some or all public funds received, may be liable for civil penalties, and may be referred to the State Attorney
General for possibie criminal prosecution.
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date on the credit card biliing state-
ment where the charge fifst appears.

« Qutside of these time limits, the pay-
ments are in-kind contributions. | 16.5(b);
AQ 2003-31. See Chapter |3, Section
|1,“Reporting Reimbursed Advances of
Personal Funds” for reporting rules.

5. Yendor Discounts on
Food and Beverages

A vendor of food or beverages {even if incorpo-
rated) may sell food and beverages to a campaigh
at a discount. The amount charged mdst at least:
squal the vendor's cost for the items. If the

value of the discount—the differénce between
the normal charge and the amount paid by the
campaign—does not exceed $1,000 per candidate,

- per election, the discount is not considered a con-

tribution. Discounts exceeding $1,000, however,
are in-kind. ¢ontributions and raust be reported

as such. A corporate vendor may not exceed the

$1,000 discount limit since corporate contribu-

tions are prohlblted 100.78 and | 14, l(a){2)(v)

6. Support from mher |
Campaigns

This section describes ways in which campaigns may
assist one another without makin-gwa contribution.
For the rules on campaign-to-campaign contribu-
tions, see Chapter 4, Section | under the subhead-
ing, “Contributions from Other Candidates.”

Shared 'Ex-pensés

Campaigns miay share common expenses (e.g.
rent for a shared headquarters or printing for a
brochure that promotes each campaign) without
a contribution resulting, as long as each com-
mittee pays its attributed portion of the costs.

If one committee pays a bill, the other commiit-
tees involved in the expense must reimburse

that committee for their portion of the expense
within 2 reasonable period of time to avoid a
contribution. See AOs 2007-24, 2004-37, 2004-36

and 2004-|. Note that payments by nonfederai

- campaigns for shared expenses invelving public

communications must be made from funds that
are subject to the limitations, prohibitions and
reporting requirements of the Act 300.71.

“Coattail” Support in
Campaign Materials

- Under the “coartail” provision of the Federal

Election Campaign Act,a federal candidate may be
mentioned in campaign materials produced by

-another federal candidate’s campaign or by the

campaigni of a nonfederal candidate. The commit-
tée thaking the expenditure must report it, bt
the candidate named in the ad has no reporting
resporisibility. The payment for the materials is hot
a contribition to the referenced federal candidate
provided that the guideliries below are followed.

Example: A U.S. House campaign ray produce a
yard sign that includes the name of a U.S. Senate
candidate without allocating a portion of the
cost as an in-kind contribution to that candidate
as !o.n_g as the coniditions listed below are met

Gu_i_'dél'i'n_ejs to Qua_iify for Exemption
« The materials mast be, li_n*ﬁie& 1o items

such 2s pins, bumper stickers, handbills,
brochures, posters and yard signs;

- The materials must be distributed by volun-
teers (for example, by hand) or by mail using
lists developed by the candidate’s campaign
(but not by direct mail—see below);and

+ The materials may not be distributed through
public political advertising such as broadcast
media, newspapers, magazines, billboards
or direct mail {(a mailing by a commercial
vepdor or made from a commercial fist). -

Note that the portion of the cost zllocable to
a federal candidate must be paid from funds
subject to the limits and prohibitions of the
Act, even if a nonfederal campaign pays for the
materials. 100.88(a) and (b) and 100.148.

CHAPTER 7



Sources of Support

Endorsements and Solicitations
\ by Federal Candidates

A public s:ommun'i_ca_tioh in which a federal can-
didate endorses, or solicits funds for, another
candidate for federal or nonfederal office does
not result in a contribution to the end'o'rsing_
(or soliciting) candidate unless the communica-
tion promotes or supports the endorsing {or
solicitirig) candidate or attacks or opposes his
_opponent in the election, 109.21(g). For more
i;jfor'mation, see Appendix D, Communications.

7 Party Su pport

]n addrtlon to making contributions {up 0
$5,000 per election as a mult:candldate commnit-
tee), party committeés may supporta candidate
thrgigh other activitias described below. These
other activities are reportab!e by the poiltscai '
© party committee but not by the campaign of the
candidate receiving the support. Note that some,
of these dctivities may trigger additional report-
ing responsibilities ot fundmg provzmons for the
party committee. For detailed information, see
the Campaign Guide for Political Party Comnmiittees.

Coordinated Party Expenditures

The Act ¢reates 2 special exception to the contri-
bution limits for certain party activities supporting
candidates. 2 U.S.C. §441a(d) ' The national party
committee and the state party committee each
Have an additional special contribution limit for
coordinated party expenditures made in connec-
tion with the general election campaigns of U.S.
House and Senate candidates. 109.32. (Coordi-
nated party expenditures are aiso called “441a(d)
expenditures” because they are provided for in 2.
LLS.C. §441a(d) of the Federat Election Campaign Act.)

Although these expenditures may be coordinated
with a campaign, the party committee must
actually make the expenditure on behalf of the

i This special provision creates, in part, an exception
to the above contribution fimits. That is, without
special treatment, political parties ordinarily wouid
be subject to the general limitation on contributions
by 2 muiticandidate political committee.

CHAPTER 7

‘campaign; money given directly to the candidate’s

campaign is not a coordinated party expenditure.

Party Expenditure Limits

The party’s national committee has a spending
limit for gach U.S. Senate and House nominee in
the general election. See 109.35{(c). The national
committee may designate (in writing) the party’s
national Senatorial Committee or national Con-
gressional Committee to spend its allowance with
respect toa particular nomihee, but those commit-
tees do not have separate spending limits. 109.32(b)
and 109.33; see also AO 1976-108. The national

~ Committee may also designate a state or local party

commitese 1o make its expenditures. 109.33(3).

" A state party committeé has a separate spend-

ing limit for edch Serate and House general
ele¢tion nominee seekmg election in that state,
The state committee may designate (m writing)

. a national party. committee to spend its allow-

ance with respect to 2 particular nominee.

Although Iocal party commiittees have no. separate
spendmg allowance, they may be desngnated i
writing by either the national committes or the

state committee to make coordinated party experi- .

ditures. 109.33(2) and (b){1). When making coordi-
nated p'art_y expendfitu'fes,- party organizations that
are not federally registered political committess
must nevertheless use funds that are permiss-i’b’ie
under the Federal Electioni Campdign Act. 102.5(b)

Coordinated party expenditure limits for Senate
and House candidates are calculated as follows+

+ Senate Candidate: State voting age popula-
tion x 2 cents, multiplied by the Cost of Living
Adjustment (COLA); or $20,000 muftiplied
by the COLA, whichever is greater.

» House Candidate: * $10,000 multiplied by
the COLA, or; in states with only one rep-
resentative, the same as the Senate |imit.

* The Commission publishes in the Federal
Register, the FEC Record and on the Commis-

2 The Cost of Living Adjustment {COLA) has a
considerable effect on party spending limits, For
example, the spending limit for 2 House candidate
for a special election in 2007 was $40,900.

3 The limit applies to candidates for Delegate (American
Samoa, District of Columbia, Guam,Yirgin Islands) and
Resident Commissioner (Puerto Rica). [09.32(b}2)(i)-
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tion of the communication. I09.2i(d)(5).-7 See
“Safe Harbor for Use of a Firewall” and “Safe
Harbor for Publicly Available Information,” below.

Dissemination, distribution or
republication of campaign material.

A communication that republishes, disseminates -
or distributes campaign material only satisfies the
first three conduct standards on the basis of the
candidate’s conduct—or that of his or her com-
mittee or agents—that occurs after the original
preparation of the campaign materials that are dis-
seminated, d;strlbuted or republished. 109.21{d)(6 )

Agreement o1 formal collaboration.

Neither agreement (deﬁned as 4 mutual under-
standmg on any part of the materlal aspect of the

coliabora_uon (_clgﬁned_ as pian_ne_d o’ sxste__mat;a_ca!ly
organized work) is necessary for a communication
to be a coordinated communication. 109.2 [(_,ej-.

Safe Ha'rb,o.r Provisions to
the Conduct Prong

Safe Harbor for Responses to Inquives

About Legislative or Policy Issues.

A candidate’s of political party comimittee’s
response to an inquiry about that capdidate’s or
party’s positions on legislative or policy issues,

7 Under the rules, a candidate or political party committee
would not be held responsible for receiving or accepting
an in-kind contribution that resulted only from conduct
described in the Employment of Common Vendor and
Former Employee/independent Contractor sections,
109.21(d)(4) and (d)(5). However, the person paying .
for a communication that is coordinated because of
conduct described in these sections would still be
responsible for making an in-kind contribution for
purpeses of the contribution limitations, proh:bmons
and reporting requirements of the Act. 109.21{b)(2).

B Please note that the financing of the distribution ar
repuiblication of campaign materials, while considered
an in-kind contribution by the persan making the
expenditure, is not considered an expenditure
made or a contribution received by the candidate’s
authorized committee unjess the dissemination,
distribution or republication of campaign materials
is coordinated. Additionally, republications of
campaign materials coordinated with party
committees are in-kind contributions to such party
committees, and are reportable as such, 109.23(a).

which does not include discussion of campaign
plans, projects, activities or needs, will not sat-
isfy any of the conduct standards. 109.21(f).
Safe Harbor for Publicly Available Information.

The standard for substantial discussion, mate-
rial involvement, use of a cormmon vendor and
involvement of a former employes are not
satisfied if the information used in ciréating or
distributing the communication was obtained
from a publicly available scurce. Publicly avail- °
able sources include, but aré not limited to:

» Néwspaper or magazine articles; . '
- Candidate speeches or interviews;
. Trahscﬁ_pté from television shows;
* Press releases;
s A candidate or political party’s web site; and
+ Any publicly available web site.
109:21(d)(3).

_ SafeHarborfor Use of a Firewall.’

None of the conduct standards is satisfied if the
vendor; pohtlca! commlttee, former employee or
contractot implements a ﬁrewaﬂ The firewall must.
effectively prohl.blt the flow of information betiween
employees or consultants providing service to the
person payiiig for the communication and those
employees or consultants prowdlng services 1o a
political party committee or to the candidate who
is clearly identified in the communication or to the
campaign of the candidate opposing the candidate
clearly identified in the communication. The firewall
must be described in a written policy statement
that is distributed to all employees, consultants

and clients affected by the policy. 109.21(h).

Safe Harbor for Candidate Endorsemerits
and Solicitations,
A federal candidate may endorse or solicit funds

for a candidate for federal or nonfederal office in a
public commiunication without the communication

9 The rules at 10921 (h) regarding the establishment of a

firewall are the subject of a litigation chalienge in Shays

et af. v. FEC, 500 E Supp. 2d 10,2007 WL 2616689 (D.D.C.
Sept. 12,2007 (Shays i), On %/12/07, the District Court
remanded this regulation to FEC for reconsideration.
The FEC fited a notice of appeal with the Court of
Appeals for the D.C. Circuit on Ocrober 16,2007.

APPENDICES



Communications

being considered a “coordinated communica-
tion” with respect to the endorsing or soliciting
candidate, so long as the communication does
not promote or support the candidate making
the solicitation and does net attack or oppose
his/her opponent. The safe harbor described

in this paragraph also covers candidate solicita-
tions for other political committees (including
party committees) and candidate solicitations for .
certain tax-exempt organizations as described
ar | 1 CFR 300.65. 109.21(g)(1) and (2).

3. Independent Expend:tures

Indwlduals and po]|t|ca1 commlttees may support
{or oppose) candidates by making independent
ex‘peh.ditures._ independent expenditlies are not
contributions and are ot S'ubj]‘ect‘ ta contribution
limits. Compare 109.20(b). (However, contribu-
tions made to a committe¢ of to anothet person
making indeperndent expenditures are subject to
limits, as eXpIai'n'ed at the end of this section.)
Becalise they are expendutures under the

Act, mdependent expenditures must be paid

for WIth federal!y permissible funds,

Defined
An independent expenditure is an expendi-
ture for a communication, such as a web site,
newspaper, television or direct mail ad, that:
+ Expressly advocates the election or defeat
of a clearly identified federal candidate; and
« Is not coordinated with a candidate, carididate’s
committee, party committee or their agents.

(See section !, Coordination, above.) 100.16(a}.

Clearly ldentified Candidate

A candidate is “ciearly identified” if the can-
didate's name, nickname or image appears,
or the identity of the candidate is otherwise
apparent " Examples include: “the President,”
“your Congressman,” “the Democratic Presi-

APPENDICES

dential nominee,” “the Republican candidate
for Senate in the State of Georgia.” 100.17.

Express Advocacy

“Express advocacy” means that the commu-
nication includes a message that unmlstakably
urges election or defeat of orie or more clearly
identified candidate(s). There are two ways that
a communication can be considered express
advocacy: by use of certain expEacst words of
advocacy of election or defeat” and by the
“only reasonable interpretation” test, 100.22.

Explicit words of advocacy of election or defeat

The following words. convey 2 mes-
sage of express advocacy:

LLXTY

+ *“Vote for the Prasident,” “re-elect your
Cangressman,” “suppert the Democratic

nomineé,” “cast your ballot for the. Republican

challenger for the U.S. Senate in Georgla,

“Smith for Congress," “Bill McKay in 08"

Words urging action with. respect to can-
didates associated with a particular-issue,
e.g.“vote ProsLife"/ "vote Pro-Choice,”
when accomipanied by names or photo-
graphs of capdidates identifi ed as either
supporting or opposing the issue;

-

“Defeat” accompanied by a photograph of
the opposed candidate, the opposed candi-
date’s name or “reject the incumbent”; and

Campaigh slogan(s) or word(s}, e.g., on post-
ers, bumper stickers and advertisements,
that in context can have nc other reasonable
meaning than to support or oppose a clearty
identified candidate, for example, “Nixon’s the
One.” “Carter ‘76, “Reagan/Bush.” 100.22(a).

“Only Reasonable Interpretation” Test

In the absence of such “explicit words of advo-
cacy of eléction or defeat,” express advocacy
{candidate advocacy) is found in a communica-
tion that, when taken as a whole and with
limited reference to external events, such as
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Chapter 4 — Communications

Candidates and committees who are the
beneficiaries of independent expénditures do
not report them. -However, the person
making the expenditure may have filing

obligations.
Gxa.m ple Y During Joe Winner's campaign,

: two newspaper advertiserments
supporting Joe were published without his
knowfedge or consent. Since the payments
for these communications were not made at
his behest, they were independent
expenditures by the person(s) funding the
ads and were not reportable by Jog’s.
campaign. The pefson(s) who paid for the
ads may have a filing obligation.

- Endorsements

An endorsement of a candidate or measure
may become a gontribution or an
mdependent expendlture wheri a payment is
made in connéction with the endorsenient.

_G_Xarﬁp[_e The president of & state pohce

officers’ associatioh anndurices

at its annugl mesting that the- association
endorses John Law for Attorney General,
Merely making an oral endorsemeént is not a

contribution or independent expenditure to
John Law.

Closer to the election, at the request of
‘candidate John Law, the association mails a
special flyer to the voters announcing jts
endorsernent of him. Since the mailing was
made at the behest of the candidate, the
association has now made a nonmonetary
contribution to John Law.

Frequently, a candidate will publish his or her
endorsement by another official. As long as
the communication does not advocate the
election of the endorsing official (or the
defeat of that official's opponent), a payment
made to communicate the endersement is
not a contribution to the endorsing candidate
or official, even though the endorsement was
made at the behest of both individuals:

(Exam ple YA legisiative candidate paid for a

. mailing which quoted the
Governor's verbal endorsement of his
candidacy. Afthough the Governor was also
o the ballot, the flyer did not ask voters to
vote for the Governor. The flyer was not a
contribution to the Governor's committee; nor
did the Governor make a contribution to the
legisiative candidate.

If a candidate pays for a communication
supporting his or her ow n ¢andidacy that also
supports or opposes a ballot measure, the
payment is not a contribution or independen
expenditure made in connection with the
ballot measure,

Theré are times when a candidate pays for a
communication which supports another
candidate, but the pay ment is not made-at -
the behest of the endorsed candidate. If the:
candidate paying for thé communication also
is included in the comrnunication, and the
non-paying candidate is listed on the same
ballot as the paying candidate, and the’
communication is targeted only to the
potential voters in the paying candidate's
dlstrlct no independent expendxture is made.
Lynda Isherwood, & State

@xam_pse _

. ‘ Senator running for reelection,
sent out a flyer to registered voters in her
district asking them to support her candidacy.
The flyer also encouraged the voters to vote
for Gary Swanson for Governor, altholigh
this endorsement was not made at Gary’s
behest. Because the gubernatorial election
and State Senate election would appear on
the same ballot for those living in Lynda’s
district, and the flyer was sent only to voters
in Lynda’'s district, the payment for the flyer is
not an independent expenditure.

Non-Contributions

Debates: A payment for a debate or similar
forumn to which at least two candidates
running for the same office are invited is not

Fair Political Practices Commission

Campaign Manual 1, 2/2008



1 REVISOR C 4503.1000

-4503.1000 CAMPAIGN MATERIALS INCLUDING OTHER CANDIDATES.

Subpart 1. Inclusion of others without attempt to influence nomination or
election. Campaign materials, including media advertisements, produced and distributed
on hehalf of one candidate which contain images of, appearances by, or references to
another candidate, but which do not mention the candidacy of the other candidate or make
a direct or indirect appeal for support of the other candidate, are not contributions to, or
expenditures on behalf of that candldate '

Subp. 2. Multlcandldate matenals prepared by a candidate. A candidate Who

produces and distributes campa1gn materials, including. media advertisements, " which

include images of, appearances by, or references to one or more other candidates, and
which mention the candidacy of the othier candidates or include a direct or indirect appeal
for the support of the other candidates must collect: from each of the other candidates a
reasonablée proportion of the production and dlstnbutmn costs.

Statntory Authority: MS s 104.02
Ilstory' 20 SR 2504
: POs-‘ted.:_ February 28 2006'

Copyright ©200% By the Revisor of Statutes, State of Minnesota. All Rights Reserved.
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21-A MRSA § 1019-B. REPORTS OF INDEPENDENT EXPENDITURES

(CONTAINS TEXT WITH VARYING EFFECTIVE DATES)

1. Independent expenditures; definition. For the purposes of this section, an "independent
expenditure”:

A. Is any expenditure made by a person, party committee, political committce or political

action committee, other than by contribution to a candidate or a candidate's authorized political

committee, for any communication that expressly advocates the election or defeat of a clearly

identified candidaie; and [2003, <. 448, §3 (NEW) .]

B: Is presumed in races involving a candidate who is certified as a Maine Clean Election Act
candidate under section 1125, subsection 5 to be any expenditure made to design, produce or
disseminate a communication that names or depicts a clearly identified candidate and is
disseminated during the 21 days, including election day, before a primary election; the 35
days, including election day, before a general election; or during a special election until and on
election day. [2007, c. 443, Pt. A, §20 (AMD).]

[ 2007, c. 443, Pt. A, §20 (AMD) .]

2. Rebutting presumption. A person presumed under this section to have made an
independent expenditure may rebut the presumption by filing a signed written statement with the
commission within 48 hours of making the expenditure stating that the cost was not incurred with -
the intent to influence the nomination, election or defeat of a candidate, supported by any
additional evidence the person chooses to submit. The commission may gather any additional
evidence it deems relevant and material and must determine by a preponderance of the evidence
whether the cost was incurred with intent to influence the nomination, election or defeat of a
candidate.

[ 2003, c. 448, §3 {(NEW} .]

3. (TEXT EFFECTIVE UNTIL 8/1/11) Report required; content; rules. A person, party
committee, political committee or political action committee that makes independent expenditures
aggregating in excess of $100 during any one candidate's election shall file a report with the
commission. In the case of a municipal election, a copy of the same information must be filed with
the municipal clerk.

A. A report required by this subsection must be filed with the commission according to a
reporting schedule that the commission shall establish by rule that takes into consideration
existing campaign finance reporting requirements and matching fund provisions under chapter
14. Rules adopted pursuant to this paragraph are routine technical rules as defined in Title 5,

chapter 375, subchapter 2-A. [2003, c. 448, §3 (NEW) .]

B. A report required by this subsection must contain an itemized account of each contribution
or expenditure aggregating in excess of $100 in any one candidate's election, the date and
purpose of cach contribution or expenditure and the name of each payee or creditor. The report
must state whether the contribution or expenditure is in support of or in opposition to the
candidate and must include, under penalty of perjury, as provided m Title 17-A, section 451, a
statement under oath or affirmation whether the contribution or expenditure is made in
cooperation, consultation or concert with, or at the request or suggestion of, the candidate or an
authorized committee or agent of the candidate. [2003, c¢. 448, &3 (NEW).]

C. A report required by this subsection must be on a form prescribed and prepared by the

| 1



MRS Title 21-A §1019-B. REPORTS OF INDEPENDENT EXPENDITURES

commission. A person filing this report may use additional pages if necessary, but the pages
must be the same size as the pages of the form. [2003, <. 448, §3 (NEW).]

[ 2003, <. 448, §3 (NEW) .]

3. (TEXT EFFECTIVE 8/1/11) Report required; content; rules. A person, party committee,
political committee or political action committee that makes independent expenditures aggregating
in excess of $100 during any one candidate’s election shall file a report with the commission. In the
case of a municipal election in a town or city that has chosen to be governed by this subchapter, a
copy of the same information must be filed with the municipal clerk.

A. A report required by this subsection must be filed with the commission according to a
reporting schedule that the commission shall establish by rule that takes into consideration
existing campaign finance reporting requirements and matching fund provisions under chapter
14. Rules adopted pursuant to this paragraph are routine technical rules as defined in Title 5,
chapter 375, subchapter 2-A. [2003, c. 448, §3 (NEW).]

B. A report required by this subsection must contain an itemized account of each contribution
or expenditure aggregating in excess of $100 in any one candidate’s election, the date and
purpose of each contribution or expenditure and the name of each payee or creditor. The report
must state whether the contribution or expenditure is in support of or in opposition to the
candidate and must include, under penalty of perjury, as provided in Title 17-A, section 451, a
statement under oath or affirmation whether the contribution or expenditure is made in
cooperation, consultation or concert with, or at the request or suggestion of, the candidate or an
authorized committee or agent of the candidate. [2003, c. 448, §3 (NEW).]

C. A report required by this subsection must be on a form prescribed and prepared by the
commission. A person filing this report may use additional pages if necessary, but the pages
must be the same size as the pages of the form. [2003, c. 448, §3 (NEW) .]

[ 2009, c. 366, §5 (AMD); 2009, c. 366, §l2 (AFF) .]
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